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BEFORE TH E
SHORELINES HEARINGS BOAR?

STATE OF L'IAS , IINGTO N

IN THE MA TTER OF A SHORELINE

	

)

VARIANCE PERMIT DENIED BY

	

)
MASON COUNTY TO DONALD W .

	

)

and 'iARJORIC SC G IJ mSI.Y,

	

)
)

DON LD W . and IIARJORIE

	

)
6 SCHUMSKY,

	

)
)

Appellants,

	

)

	

SHB No . 83-II
)

v .

	

)

	

FINAL FINDINGS OF FACT ,
CONCLUSIONS OF LAW AN D

MASON COUNTY and STATE OF

	

)

	

OBDL R

WASHINGTON, DEPARTMENT OF

	

1

ECOLOGY,

	

)

Respondents .

	

)

)
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This matter, 4 r. P aof a shoreline variance denial of a dec kappea lt

14 addition by _lason County, came on for h earin g before th e Shoreline s

15 Heart gs Board ; Lawrence J . Faulk, presiding, Nancy Burnett ,

Richard A . O ' Neal, David Ai,ara, and Gayl e i of ,boric, oh Nov er-bt= r 8 ,

1983, at Lacey, Washington . The proceedings were officially reporte d

by Kim Otis and were also electronically recorded .
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Appellants Donald and Marjorie Schumshy w e r e represented by

R . Bruce Harrod . Res pondent Mason County was represented by Joh n

Buckwalter, and co-respondent Department of Ecology was represented b y

Assistant Attorney General Patricia H . O'Brien .

Witnesses were sworn and testified . Fxhiblas were admitted an d

reviewed and oral argument was heard . Two notions were heard and eac h

denied . From the testimony, evidence and argument the Board make s

.these

FINDINGS OF FACT

1

The subject development is a deck located in Mason County on th e

south shore of wood Canal aporox ;n'Ute y flue miles northeast of Unio n

on Highway 106 .

	

The local shorelines master prograri designation o f

11 'the area is urban ; 0000! Canal itself la a ;horF, ; the of statewid e

15 significance as designated to the Shorelines management Act . Lots o n

,either side of the lot are currently vacant .

	

Nearby lots ar e

17 develo p ed .

I S

19

	

Appellants seek a variance for their existing waterwar d

'U trapezotd-sha pe d deck which they built ' ithoa'- a p e rmit . Th e d e c k

jmeasures 13' x 19' x 18' x 18', equaling 304 souare feet in surfac e

area .

	

It extends 18 feet waterward of th e e \LSting bL lknead .

	

JL;s t

one piling supports the portion of the deck that is over water . Th e

remainder of the subject decf- lies lardwarc] between he balkaead an d

the residence to which It is attached .
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Mason County issued a permit to the appellants in July of 1980 fo r

the const r uction of an 80-foot p ile pier, gangway, and float on thi s

same property . The permit did not include a deck, or any othe r

5 residential addition . The appellants built the p ermitted pier in th e

6 fall of 1981, and then added the waterward deck during the followin g

7 spring . Appellants claim the deck addition was partly embarked upo n

8 to replace some deteriorating timb e r s and that an unidentLfied publ] c

official in Shelton advised the, such a deck addition would b e

aermissible .

Mason County officials discovered the unauthorized d e ck in summe r

of 1982 and notified appellants that a variance was required if th e

14 rack were to continue to exist . Tppellants applied for a shor e lin e

15 jariance on 'august 25, 1932, from tie Mason County Commissioners .

ir,

	

V

17

	

Appellants have owned and used the property since 1972 . Attache d

IS :o the residence is a floating pier which provides moorage and eate r

19 3CCPSS . iNppellants currently have r easonabl e use of their propert y

20 without the unauthorized deck .

V I

The Mason County Shorelines r,dwisory Board recon-el'ded denial o f

3 rppe]lants' app]lcat)on for a variance . T^ a Mason Count y

21 commissioners agreed and re3ected the variance application, althoug h

''5 rhev did not issue any findings of fac t or state , nv particula r
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supporting reasons on the record .

	

(A custom now being followed by

most Washin g ton counties and cities for shoreline area p e rmits is th e

issuance of findings and conclusions, written or oral . )

I I

Any Conclusion of Law which should he deemed a Fjndinc of Fact i s

hereby adopted as such .

From these Findings the Board comes to thes e

CONCLUSIONS OF LAI i

I

The Shorelines Hearings Board reviews applications Eor shorelin e

permits on a de novo basis, conscious, of course, that the burden o f

proof is on the appellant ; it does not review local governmen t

decisions only to determine if such decisions were arbitrary an d

capricious or clearly erroneous .

I I

The Mason County Shoreline Master Plan (CSMP) prohibit s

residential structures within the shoreline setback and vaterward o f

the ordinary high water nark (OMNI) .

The '1CS . 1I' defines "siructure fl :

Structure means anything constructed, erected, o r
located on the ground or water, or attached to th e
ground or to an existing structure, Including but no t
lirniled io resid e nces, apartments, barns, stores ,
offices, factories, sheds, cabins, mobile an d
floating homes, and other buildings .

The subject deck is attached to a p pellants' residence an d

su p ported over the water . Because of its location and configuration ,
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a ppellants ' deck falls within the ,1CSPlP de_isitior of a structure .

	

A s

a structure, provisions that regulate the same, apply ro it .

	

Callin g

the st ructure a "docl " or part of the "pie!" 41 11 not change it s

character nor will it cause p rovisions that are only applicable t o

" p iers " to be ap p licable to "decks . "

The I1CS I iP provides shoreline setbacks fo r residential structures :

Setbacks - the minimum setbacl for buildings shall b e

15 feet from the line of ordinary high water ,

provided that structures shall not P :,tend beyond th e

common line of nei g hbo r ing structur e s, and new

construction shall not substantially reduce the vie w

of the neighboring structur e s .
(Section 7 .20 .010(c) )

Variances are required for any structu r e to exist within th e

shoreline setback area . :,ppeliants ' dec . is a structure that require s

a variance because it lies within th e 15-foot shoreline setback an d

extends out past the 0 1i M .

	

MCSIIP 7 .16 .200 The deck must_ meet tlCSM P

variance criteria before th e deck can be allowed to remain .

	

The 1IC S r I P

allows variances to be granted under the following criteria :

Variances deal with specific requirements of thi s

ordinance and the objective is to grant relief whe n

there are practical difficulties or unnecessar y

hardshi p s in the way of carrying out the stric t

letter of this ordinance . The property owner mus t

show that if he corrpl ies with the p ro': i siors, h e

cannot make any reasonabl e use of his prop e rty .

	

Th e
fact that he might make a greater profit by using hi s
property in a man gier contrary to th e inte n t of th e
ordinance is not a sufficient reason for a variance .

A variance will only be granted after the aoplic&i t

can demonstrate the followtrg :

A) Th e hardship which serves as a basis for th e
granting of a variance is specifically related to th e
property of th e applicant .

B) The hardship results flan t he aonltcation o f

n

27
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the requirements of the Shoreline Management Act an d
this ordinance, and not from, for example, deed
restrictions or the a pplicant's own actions .

C) The variance granted will be in harmony wit h
the general pur pose and intent of this ordinance .

D) Public welfare and Interest will b e
preserved ; if more harm will be done to the ar e a b y
g r a n ting the variance than would be done to th e
applicant by denying it, the variance will be denied .
MCSM+P Section 7 .28 .020 .
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To prevail, appellant must show that without th e
variance, he cannot make any reasonable use of hi p
p roperty .

	

If he cannot do so, th e application mus t
be denied .

	

If he can do so, he must also prove tha t
the proposal meets the requirements of Sectio n
7 .28 .020(A, B, C, & D) .
Drake v .	 Mason County, S :1

	

:+o . 83-4 .

In addit ion to proving preelLIS oa :ton a r e aso a ')1

	

Lt ::C of t h e

property, appellants Faust prove t na•_ i hF ~ r alle'Jed hardship i s

specifically related to the pioperly .

11ere, the a ppellan t s built a structure in [he setback area partl y

to replace sole deteriorating timbers and partly to secure an additio n

and enjoy an enlarged platform area . The deck addition merel y

expanded the area for enjoyment . The denial of a variance would not

prevent a reasonable use of the properly .

I V

Ne<t, appellants must prove that they dill suffer a hardship i f

the varianc e is denied .

	

In t h e instant case, appellants ciaiP, a

hardship because of they will be compell ed to remove the deck unles s

they are granted a variance . Their alleged hardship stens only fro m

their own actions and not from the pro perty or th e SMA . Hardships
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V

Those who seek variances must also prov e that their propose d

structures are in hart,ony with the suilounding area and are within th e

intent of the ordinance . Photos of nearby and more distan t

over-the-water structures were pres e nted by appellants to show tha t

their structure is generally in harmony with the surrounding area .

Although over-the-water structur es do e ;1st 1h the area, most of th e m

p redate the 5M% or the enactment of the ,ti CSPP . .ihile the subject dec k

addition st r ik es no apparent disharmony in the surrounding area, th e

proposed addition does not meet the intent of the ordinance (th e

i;CS M P) . That intent prohibits a residential deck within the setbac k

area and over water .

	

ryccordingly, the develo pment is inconsisten t

with "ICSI lP 7 .28 020(c) .

\% I

?Appellants must also meet criteria (D) . Upon eiamiriing th e

evidence, the Board finds the deck to set an urdes2reab l_ e p receden t

under the IiCS'tP for const r uction past the O :•fIIM and within th e

shoreline setback line . Gra nting a variance for this deck woul d

establish an undesireable (and unlawful) precedent for the granting o f

requests for si iimlar decks . The cumulative impact of man y

over-the-water decks would be precisely w'at the G'9k was enacted t o

prevent :

	

piecem eal and uncoordinated dev e lo pment .

	

RC'' T 90 .58 .020 .

V I I

Food Canal is a shoreline of statewide significance (SG S) .
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Development on a S S t 1S should especially reflect statewide interests o f

planned development . RCW 90 .58 .020 . The 11CSMP reflects Maso n

County ' s planning for this special shoreline . A variance in thi s

instance would be contrary to the public interest of the MCSt,P .

VII '

All q CSMP variance criteria must be met before a variance may b e

granted . Appellants have failed to show that their deck meets any o f

the variance criteria . Accordingly, Mason County's dental of th e

variance should be affirmed .

I X

Any Finding of Fact_ which should be deemed a Conclusion of Law a s

hereby adopted as such ,

Fron these Conclusions the Board e, .'ers i Iii s
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The instant variance application decision by t ,le Mason Count y

Commission is of irmed .

	

st
DATCD c his	 cA/	 day of	 61983
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DAV ID AKANA, Lawyer t enbe r

NANCY R . BURNETT, Penbe r

RICHARD A . O ' NICAL, membe r

Saedissentinc op inion
LAWRENCE J . FAULK, Herbe r

1 J
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DISSENTING OPINION - LT,UREPCE J . FAUL'n

In the Spring of 1981, appellant discovered dry rot on th e

existing deck . Appellant thereupon replaced I-he e xisting deck an d

extended the deck approximately 38 feet to Lne north and behind th e

existing deck .

This was accomplish e d without obtaining a building permit o r

shorelines approval, although appellant testified that he obtaine d

verbal approval from Mason County .

In the tall of 1982, the deck was discovered by the Corps o f

Engineers . On October 15, 1932, DOE indicated r'-ey had no obj e ctio n

to issuance of a Corps Sections 10 Pe r 'l1 t to ap :'e_ wort .

On November 1U, l93 , , ripeellan' e:n'I l I

	

rror

	

e t :reli n e varianc e

13

	

from the 'iason Count y Shor e line liras i e' Pr e

	

iii: i ' iC-S m P '1 .

	

Un Dec e nbe r

II

	

23, 1932, the Mason Ceeety Shor e inee 7 ivi ;or ; Board reconmend p ( I

['; denial of appellant's aopl tear ion .

1{'

	

on January 24, 1983, the Masor County Commissioners agreed an d

rejected appellant's application . On March 3, 1933, appellan t

app e aled to this Board within the 30 days allow ed from the time DO C

recieved the decision of th e commissioners . The case was heard o n

November 8, 1983, by the Shorelines Hearings Board .

The deck is compatible with existing structures and uses in th e

area . The appellant showed there are °practical difficulties an d

unnecessary hardships in carrying out the strict letter of th e

ordinance, as the majority would have him do .

	

(variance S e ctio n

:7CS11P .)

	

The practical effect of denying the variance is to possibl y

SuIB No . 83-11
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force the appellant to tear down the 38' deck extension . This is no t

a reasonable remedy in my opinion and r epresents an unnecessar y

hardship on the appellant .

The cumulative impact of granting this variance, where a lot ha s

already been developed for residential use under proper authority a s

has this lot, would be small because the area on the south shore o f

Hoods Canal has already been heavily developed, under proper o r

improper authority, as the photographs (Exhibit A-5) indicate d

The evidence shows the deck is not visible from the highway so i t

does not obstruct the view of passers by :rl'a ate visiting the area .

Because appellant owns both lots on either side of subject pro p ert y

t h e deck does not obstruct the view of adjacent lots, as the majorit y

seems to indicate . Finally there are other developments that exten d

further into the water on either side of appellant's lots .

Be that as it may, I think we, as a Board have a duty to inter p re t

and apply the statutes in a manner that furth e rs justice ,

Other people in the area enjoy the use of similar structures . I

can see no reason to deny a pp ellant the rightful use of h is p roperty .

I believe app ellant did m e et the hardship criteria for granting a

variance and therefore disagree with the majority decision and believ e

the Board should reverse the County's decision and grape the varianc e

for this already constructed s e ct'o

	

f the dc c

DISSENTING OPINION
LA+JRT'CE J . FAUL K
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